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Summary: The following work has the aim 

to mark the basic elements of the ins tute 

of acqui ed economic risk, to make some 

terminological dis nc ons and comparisons in 

order to understand be er the nature, scope 

and signifi cance of the acqui ed economic risk 

as a ground of exonera on of liabili .

Key words: acqui ed economic risk, law 

ins tute, exonera on, liabili .

JEL: K19.

T
his paper a empts to examine an 

interes ng, but unfortunately with 

insignifi cant prac cal applica on so 

far, penal law ins tute, such as the jus fi ed 

economic risk. With a view to more complete 

clarifi ca on of the jus fi ed economic risk, 

some other law ins tutes, such as the normal 

produc on-economic risk and the excep onal 

need are indicated compara vely and in short, 

also a connec on with the administra ve and 

penal liabili  is made. The judicial prac ce on 

the specifi ed problem is extremely inadequate 

which, on its part, provides a good opportuni  

for the doctrine to state its opinion in this 

connec on.

The concept of jus fi ed economic risk is regulated 

in the criminal law of the Republic of Bulgaria, 

which does not mean that it has only narrow 

penal law meaning. The implementa on of the 

corpus of the jus fi ed economic risk entails not 

only legal but also economic consequences.

I. The ins tute jus fi ed economic risk is se led 

in the regula on of art. 13a of the Penal Code 

(PC)1. It is from the category of reasons (along 

with the unavoidable defense; causing of 

damages to person, who has commi ed a crime 

and the excep onal need), excluding the social 

danger of the act.

According to art. 9, para. 1 of the PC, a crime is 

such a socially dangerous act (ac on or inac on) 

which has been commi ed by delinquency and 

declared by the law as punishable. From the same 

defi ni on it is evident that a compulsory element 

of the crime is the social danger. I.e. when there 

is no social danger of the specifi c act, it does not 

cons tute a crime, which in its respect means 

that penal liabili  may not be sought for it. But 

the ques on is not exhausted with this.

The concept of socially dangerous act itself is 

defi ned in the regula on of art. 10 of the PC, 

according to which socially dangerous is the act 

which threatens or harms the personali , the 

rights of the ci zens, the proper , the legal 

order in the Republic of Bulgaria established by 

the Cons tu on or other interests defended 

by the law. From here is derived the division of 

crimes into threatening and harmful, depending 

on whether they only threaten or harm to a 

specifi c benefi t2.

1 Concerning the jus fi ed produc on risk (before the establishment of art. 13a PC with State Gaze e, issue 28 of 1982) see 
Nenov, I., Criminal law of the Republic of Bulgaria, General part, book 2, 1992, page 82 and 83.   
See Guneva, M., On some issues of the qualifi ca on of the jus fi ed risk, magazine Socialist Law, 1980, book 11. 
2 For example, a threatening crime is the discredit (art. 136-141 PC) and harming is the murder (art. 114-125 PC).
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Par cularly the concept of social danger is derived 

through the defi ni on of the character and 

rate of the social danger. The character of the 

social danger is a qualita ve characteris c of the 

concept, which indicates in general what and how 

is nega vely aff ected and the rate of social danger 

is a quan ta ve characteris c of the concept, 

indica ng how much is aff ected. Therefore, when 

determining the specifi c social danger it shall be 

judged what rela ons are aff ected, what are the 

specifi c consequences, to what extent the object 

is aff ected, what is the signifi cance of the object, 

the methods and resources used,  me, place and 

se ing, characteris cs of the subject and the 

subjec ve par .

Crimes diff er from other  pes of nega vely 

human behavior as civil delic , administra ve 

viola ons and disciplinary off ences by the rate of 

social danger as well. The last show lower rate 

of social danger which determines their diff erent 

sanc on. Acts which are illegal and punishable 

are also socially dangerous and if the act is not 

socially dangerous, it is not illegal and punishable 

as well3. In lack of illegali  civil or other liabili  

should not be borne.

According to art. 13a, para. 1 of the PC, the 

act commi ed with jus fi ed economic risk in 

order to achieve a substan al socially useful 

result or to avoid considerable damages is not 

socially dangerous, if it does not contradict to an 

explicit prohibi on, established by a norma ve 

act, corresponds to the modern scien fi c and 

technical achievements and experience, does 

not place in danger the life and the health of 

somebody else and the perpetrator has done 

everything depending on him for the preven on 

of the occurred harmful consequences.

Here is one extended factual corpus. The law 

has in mind economic risk, i.e. risk which is 

undertaken only in the fi eld of the economic 

ac vi . The behavior here is an element of 

the implementa on of some  pe of economic 

ac vi , as a result of which the economic social 

rela ons may be harmed, as well as it is possible 

to achieve a signifi cant socially useful economic 

result. Both cases concern consequences which 

are of economic character, aff ect specifi c 

proper  or economic interests.

The objec ves that are pursued in this case are 

two possible alterna ves – achievement of a 

signifi cant socially useful result or avoidance 

of signifi cant damages. In both hypothesizes, 

harmful consequences occurred, but in the fi rst 

a signifi cant socially useful result is achieved, 

which compensates these damages, and in 

the second more serious possible nega ve 

consequences than the occurred consequences 

are prevented. A signifi cant socially useful 

result means that the result at the moment 

of its achievement has large social signifi cance, 

provides something new and useful for the 

socie  in the relevant fi eld. The concept 

of signifi cant damages in view of the en re 

concep on of the jus fi ed economic risk should 

be understood as signifi cant proper  damages, 

expressed both in suff ered loss and in missed 

benefi t. Moreover, the act should not put in 

danger the life and health of any person, which 

means that there is no place for caused pains 

and suff ering and other similar disorders.

On the other hand, the act should not contradict 

to an explicit norma ve prohibi on, laid down 

in any norma ve act (legal or subordinate). 

Here belong the Cons tu on of the Republic 

of Bulgaria, codes, laws, decrees of the 

Government, rules, regula ons and instruc ons4. 

The prohibi on should be so formulated that in 

the interpreta on of the relevant norma ve act 

it is derived in undoubted and fi rm way.

3 See Stoynov, A., Criminal law, General part, 1999, page 203 in fi ne. 
4 See art. 2 to art. 8 of the Law on norma ve acts.
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The act should correspond to the modern 

scien fi c and technical achievements and 

experience, which means that it should cover 

the requirements of all innova ons achieved so 

far in the relevant fi eld of science and technology 

from the view point both of the theory and of 

the prac ce, i.e. to be in full conformi  with 

the scien fi c and technical innova ons in the 

given fi eld. Whether such compliance in every 

specifi c case and in view of the need of special 

knowledge exists, should be established through 

assignment of the relevant exper se5.

In no case should the behavior put in danger 

the life and health of any person. These are 

absolute, non-expropriatable and irrevocable 

fundamental rights of the ci zens, regulated by 

the Cons tu on of the Republic of Bulgaria6. 

They also have penal -law protec on, regulated 

in the individual corpi of murders, body injuries 

and others. Not to put in danger the life and 

health of a person means that there are no such 

prerequisites, in the presence of which there is 

a possibi  the person to be killed, respec vely 

its health to be nega vely aff ected as a result 

of the act. The idea of the legislator in these 

most valuable human benefi ts is to put the 

state protec on in ac on in foreground before 

reaching their damage – s ll at the early stage of 

their placement in danger, of their threatening.

Another prerequisite in the jus fi ed economic 

risk is the perpetrator to have made everything 

depending on him to avoid the occurred harmful 

consequences. This is when according to the 

circumstances of the case he has done his best 

to avoid in personal as well as with the support 

of third par es the occurrence of harmful 

consequences. Yet, such harmful consequences7, 

however, despite the eff orts made by the 

perpetrator, occur. As men oned above, these 

harmful consequences have proper  nature 

and are expressed in suff ered loss or missed 

benefi t. The suff ered loss (damnum emergens) 

is a real damage which leads to decrease of the 

already available proper . The missed benefi t 

(lucrum cessans), on its part, is expressed in 

the impossibili  to increase this proper  in the 

future, i.e. one natural and reliable opportuni  

for its increase is missed.

For that reason this economic risk is jus fi ed, 

because in the indicated parameters it could 

bring a socially desired and signifi cant result in 

the relevant fi eld in comparison with the occurred 

harmful consequences. That is why the law 

determines as a criterion in the assessment of 

whether the risk is jus fi ed, to take into account 

both the above stated prerequisites and the 

correla on between the expected posi ve result 

and the possible nega ve consequences, and the 

possibili  of their occurrence (see art. 13a, par. 2 

of the PC). The expected posi ve result should 

be more signifi cant than the possible harmful 

consequences. The risk is also jus fi ed when the 

possibili  of occurrence of expected posi ve 

result is bigger than the possibili  of occurrence 

of the relevant nega ve consequences.

5 See in this sense art. 144 Penal Procedure Code (also art. 195 Civil Procedure Code). 
6 Also according to art. 28 of the Cons tu on everyone is en tled to live and the off ence on it shall be punished as the most 
grave crime.          
Art. 29, par. 1 provides that no one shall be subjected to torture or to cruel, inhuman or humilia ng treatment as well as 
forcible assimila on and according to par. 2 no one shall be subjected to medical, scien fi c or other experiments without his 
voluntary wri en consent.         
Art. 48, par. 5 provides that workers and employees are be en tled to healthy and safe labour condi ons.
In the same sense is art. 55 of the Cons tu on, according to which the ci zens have the right of a healthy and favourable 
environment corresponding to the established standards and norms.     
7 See Stoynov, A., Criminal law, General part, 1999, page 236 – damages caused in jus fi ed economic risk should be ratable 
in money. They are shown as nega ve change in the economic rela ons where specifi c proper  or economic interests are 
aff ected.
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In the fi rst hypothesis (art. 13a, para. 1, rule 1 

of the PC) the expected posi ve result would 

be achievement of a signifi cant socially useful 

result, and in the second (art. 13a, para. 1, rule 

2 of the PC) – avoidance of signifi cant damages8. 

The assessment whether the economic risk is 

jus fi ed should be made for every par cular 

case (ad hoc), as considering all elements of 

the factual corpus9. The point of the existence 

of the ins tute jus fi ed economic risk is the 

s mula on of the development and innova on 

in the fi led of the economic rela ons. This is an 

encouraging norm.

The ins tute jus fi ed economic risk, in view 

of its essence, should fi nd applica on in the 

fi eld of economic ac vi  when the issue for 

conformi  with the corpus of one act in view 

of the specifi c commi ed off ence against the 

economy is examined. The social rela ons, 

subject to protec on against similar off ences, 

are referred to in chapter VI of the Penal Code, 

en tled “crimes against the economy”. More 

par cularly, sec on I of the same chapter, 

en tled “general economy crimes” contains 

texts where the reviewed ins tute would fi nd 

applica on. For example, such is the case with 

the crime abandonment, referred to in art. 

219 PC. The par cular specifi ci  from the 

view point of subject, subjec ve par , object 

and objec ve par  of acts in the economic 

fi eld should be taken into account.

II. With a view to the proper clarifi ca on 

of the jus fi ed economic risk it is necessary 

to indicate in short some comparisons and 

juxtaposi ons.

The jus fi ed economic risk diff ers from the 

normal produc on-economic risk10. The la er 

is se led in art. 204 of the Labour code (LC) 

and regulates specifi c aspect of the proper  

liabili  of the worker or the employee before 

the employer. According to this text, the worker 

or the employee is not proper  liable for the 

damage, which is a result of a normal produc on-

economic risk.

First, it is necessary that the relevant person has 

the quali  of a worker or employee. LC does 

not provide legal defi ni on of the concepts 

worker and employee. The legislator has allowed 

himself only to explain the term employer. In 

§ 1, item 1 of the addi onal regula ons of 

LC, en tled Explana ons of some words, the 

term employer is defi ned. According to it, an 

employer is every natural en  , legal en   or 

its unit, as well as any other organiza onally and 

economically iden fi ed forma on (enterprise, 

ins tu on, organiza on, coopera on, industry, 

establishment, household, company or other 

similar), which hires independently workers or 

employees on labour rela onship11. Therefore, 

from here, the conclusion that as per the 

meaning of LC workers or employees are the 

natural en  es working on labour rela onship 

could be made.

Next, during the performance of his du es 

under the labour rela onship the worker or 

the employee causes damages to the employer. 

Those damages, obvious from the wording of the 

regula on, also have a proper  nature. These 

are damages, occurred as a result of a normal 

produc on-economic risk. That is to say, these 

8 On the shown reasons the opinion expressed in the doctrine that the correla on between the expected posi ve result 
and the possible nega ve consequences should be taken into account only when the risk is undertaken in order to achieve 
signifi cant socially useful result could not be accepted – see Stoynov, A., quoted work, page 238. Such narrow interpreta on 
does not correspond to the spirit and le er of the law.       
9 See also Guneva, M., Criteria specifying the jus fi ed economic risk under art. 13a of the Penal code, see magazine Legal 
Thought, 1982, book 5.         
10 For details concerning the main point of the normal produc on-economic risk see Vasilev, At., Labour Law, 1997, pp. 355-359.
11 In the same sense the term employer is defi ned in § 2, par. 2 of the addi onal and fi nal regula ons of the Collec ve 
Labour Ddisputes Se lement Act.
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are damages logically accompanying the relevant 

produc on-economic ac vi . They would occur 

always and regardless whether the par cular 

job is performed by one or another worker or 

employee. This at the same  me characterizes 

the normal produc on-economic risk. The actual 

job carried out should have produc on nature.

In presence of the so indicated prerequisites, the 

worker or the employee shall not have proper  

liabili , which means that he does not bear any 

civil liabili . This is so, in contrast to the jus fi ed 

economic risk, in the presence of which the 

perpetrator shall not have any puni ve liabili , 

and as the ac on is not against the law – no civil 

liabili  as well. In the last case, the issue for the 

civil liabili  should be specifi cally considered, in 

view of the silence of the law in this direc on 

and in view of the presence or the lack of the 

respec ve civil and legal prerequisites (illegal 

behavior, fault, damage and causal rela on). 

Art.204 of the Labor Code is a ground, excluding 

the proper  liabili  of the worker or the 

employee before the employer.

A legal ins tute, similar to the jus fi ed 

economic risk, is the excessive necessi . Its 

regula ons also have mo va onal nature in 

view of implementa on of specifi c socially-useful 

behavior. According to art.13, para. 1 of the 

Penal Code, the ac vi  of somebody in case 

of excessive necessi  – to save state or public 

interest, as well as his own or somebody else’s 

personal or proper  goods from immediate 

danger is not e socially dangerous ac vi  if caused 

by the ac on damages are less considerable than 

the prevented one.

It is necessary the interests and goods indicated 

above to be endangered by an immediate 

danger as it must be real and forthcoming and 

no abstract. Also, no other legal way for its 

avoidance should have existed and the occurred 

damages shall be less important in comparison to 

the avoided damages, that is to say that there is 

a real benefi t from the ac ons taken. Here, also 

caused damages are present – proper  and/or 

non-proper . But in view of the regula on of 

art. 13, par. 2 of the Penal Code there is no 

excessive necessi  when the actual avoidance of 

the danger is a criminal act. The behavior should 

not be in conformi  with the corpus.

In excessive necessi , object of protec on are 

state or public interests, personal or proper  

goods of the perpetrator or somebody else, 

while in the jus fi ed economic risk some kind of 

economic ac vi  is always concerned.

According to art. 46, para. 2 of the Contracts 

and Obliga ons Act, in case of excessive 

necessi , remedy of the damages caused is due. 

As the law does not answer to the ques on 

who should remedy the damages and in view of 

possible complica ons due to the compassion of 

more than one person to the excessive necessi  

state, the judicial prac ce12 is the one giving the 

permission. It is accepted that a compensa on 

for damages, caused in excessive necessi  is 

due by the author of this state or by the owner 

of the good, if has arisen from it, respec vely 

from the person, under which supervision it 

is, and not by the person ac ng in this state. 

In the way the indicated persons owe this 

compensa on for more considerable damages 

and in their preven on by the perpetrator they 

should remedy less considerable damages. In the 

rest of the cases the remedy of the damages 

shall be assigned to those whose more valuable 

goods are saved during the implementa on of 

the ac on.

This conclusion comes from the regula on 

of art. 13, para. 1 of the Penal Code – if the 

perpetrator have not prevented the destruc on 

or damage of the goods, the suff ered damage for 

12 See in details Enactment No 4 from 30.10.1975 of PlCC.
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their owner would have been more considerable. 

That is way he shall suff er the smaller damages, 

caused by the ac ng in excessive necessi . If 

the ac ng in this state person is also a carrier 

of the saved goods, he on this ground shall 

be obliged to remedy the damages caused to 

somebody else. Although the legal prac ce in 

regards to the jus fi ed economic risk is meager, 

I think that the stated above principal posi ons 

for the assigning of the obliga on for remedy of 

the damages in excessive necessi  could fi nd the 

respec ve applica on as per analogy in here.

In excessive necessi  actually there is no ma er 

of real exclusion of the civil liabili  because, 

a er all, the remedy of the damages is due by 

the indicated above circle of individuals and is 

actually concerning the fair assignment of the 

damages occurred. In here, the direct author 

of the damages would have been responsible 

in very rare occasions and namely, from this 

point of view, the responsibili  for him would 

be excluded.

Both the jus fi ed economic risk and the excessive 

necessi  are grounds excluding the social danger 

of the ac on, which means that in these cases 

penal liabili  could not be sought. The issue for 

implementa on of civil liabili  under order of 

claim in connec on with the caused damages 

remains open. In excessive necessi  remedy of 

the damagesis owed. In jus fi ed economic risk 

in lack of illegali  in the par cular behavior, civil 

liabili  should not be borne.

The jus fi ed economic risk has rela on to the 

administra ve-puni ve liabili 13 as well and 

more specifi cally in rela on with the norms 

of the Law on administra ve breaches and 

punishments. According to art. 6 from this Act, 

administra ve breach is this deed (ac on or 

inac on) viola ng the established order of state 

governing, it is caused guil ly and is declared 

as punishable with administra ve punishment, 

imposed under the administra ve rules. Of big 

importance in the case is the blanket norm of 

art. 11 of the same Act. Taking it into account 

on the issues of fault, soundness of mind, 

circumstances excluding the responsibili , 

the forms of copar cipa on, prepara on and 

experience, the regula ons of the general 

part of the Penal Code are applicable as 

long as not otherwise provided. This means 

that on the ground of art. 11 of the Law on 

administra ve breaches and punishments in 

connec on with art. 13a of the Penal Code, 

the ins tute jus fi ed economic risk will fi nd 

applica on with the administra ve- puni ve 

liabili  as well, as it may serve as a ground 

for releasing from responsibili  in here as well. 

It should be marked that according to art. 

24, para. 2 of Law on administra ve breaches 

and punishments, for administra ve off ences 

accomplished during the implementa on of 

the ac vi  of enterprises, establishments and 

organiza ons, responsible are the workers and 

employees, who have accomplished themt, as 

well as the managers who have ordered or 

admi ed their accomplishment. The same is 

referred to the issue who shall be responsible, 

respec vely who shall not be responsible in 

case of administra ve off ences in regards 

with any kind of economic ac vi . In regards 

with the diversifi ca on between the individual 

responsibili es it should be indicated that in 

the hypothesis when for an ac on puni ve 

prosecu on of the public prosecutor has started, 

there is no administra ve puni ve proceeding 

formed. In the contrary hypothesis – when 

it is established that the deed for which an 

administra ve-puni ve proceeding is formed, 

composes a criminal off ence, the proceeding 

shall be ceased and the materials send to 

the respec ve prosecutor. According to art. 

13 Details on the administra ve and penal responsibili  see. Dermendzhiev I., Kostov, D., Hrusanov E. – Administra ve Law 
of the Republic of Bulgaria, General part, 1999, pp. 284-336.
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34, para.1, b “v” an administra ve puni ve 

proceeding is not formed and the formed one 

is ceased when s pulated by law or a decree. 

There is no obstacle such ground, in view of 

the above stated, to be the jus fi ed economic 

risk as well.

III. Judicial prac ce in regards with the jus fi ed 

economic risk is very limited. According to 

Resolu on No 59 from 13.09.1986 on p. c. No 

57/1985 of OSNK of the Court of Supreme 

there is no jus fi ed commercial risk in presence 

by virtue of art. 13a from the Penal Code when 

the offi  cers in order to restore the damages 

caused to the enterprise (refund of not retained 

income tax), inten onally allow private persons 

to sell goods at prices, higher than the set 

by enactment prices, to receive part of it, in 

order to cover their damages. Even the ac vi  

accomplished by the accused was allowed by 

some offi  cers, the accused s ll were obliged to 

control the prices of the goods produced by 

private cra smen, as these goods may not be 

sold in second-hand shops. In the interpreta on 

of the stated resolu on, the moment when 

it was enacted and the exis ng toward this 

moment public rela ons should be taken into 

considera on.

De lege lata is socially jus fi ed existence 

of mul ple norms, similar to the jus fi ed 

economic risk, to mo vate the human behavior 

toward achievement of a specifi c useful for the 

socie  outcome, regardless whether they are 

objec fi ed in the puni ve law (for instance art. 

12 of the Penal Code regarding the unavoidable 

defense, art. 12a of the Penal Code regarding 

harming an individual, who have accomplished 

criminal deed during his reten on, art.13 of the 

Penal Code regarding the excessive necessi ) 

or in the civil law (for instance art. 46 of the 

Obliga ons and Contracts Act according to 

which during the unavoidable defense there is 

no liabili  for damages).   




